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MEMORANDUM OPI NI ON
SWFT, Judge: This matter is before us on respondent’s
nmotions to dismss for lack of jurisdiction under Rule 53 and for
summary judgnent under Rule 121.
Unl ess otherw se indicated, all section references are to
the Internal Revenue Code, as anended, and all Rule references

are to the Tax Court Rules of Practice and Procedure.
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Respondent’s notion to dismss is based on the contention
that petitioner’s request for a section 6320 Appeals Ofice
heari ng was untinely.

Respondent’s notion for summary judgnent is based on the
contention that petitioner has not raised in her petition any

appropriate issue.

Backgr ound

At the tinme the petition was filed, petitioner resided in
Staten Island, New York.

On Decenber 14, 1995, a nontax judgnent of foreclosure was
entered relating to petitioner’s honme, and in March of 1996 a
forecl osure sale of petitioner’s hone occurred. On June 10,
1998, petitioner was evicted froma subsequent honme and | ater
nmoved to her current address. At the tine, petitioner did not
i nform respondent of her current address.

For 1996, petitioner did not tinely file an individual
Federal inconme tax return.

Wth wage and di scharge of indebtedness incone (relating to
t he above foreclosure sale) reported to respondent by third
parties, respondent prepared for petitioner a substitute 1996
i ndi vidual Federal inconme tax return reflecting a total tax
liability of $24,629.

Based on the substitute return prepared by respondent, on

Decenber 22, 1998, respondent mailed to petitioner (at the honme
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address from which petitioner had been evicted in June of 1998) a
notice of deficiency relating to petitioner’s 1996 Federal incone
tax liability reflecting the $24,629 tax deficiency. Petitioner
states that she did not receive this notice of deficiency until
years | ater

On May 31, 1999, respondent assessed agai nst petitioner the
above $24,629 1996 tax deficiency.

On Novenber 16, 1999, respondent nailed to petitioner (again
at the hone address fromwhich petitioner had been evicted in
June of 1998) a section 6330 levy notice relating to the 1996 tax
deficiency that respondent had assessed. On Novenber 29, 1999,
respondent’s | evy notice was returned as undeliverable.

On June 17, 2002, respondent mailed to petitioner at
petitioner’s current address, and petitioner received, a second
section 6330 levy notice relating to petitioner’s 1996 assessed
and unpai d $24, 629 tax deficiency. In response thereto,
petitioner contacted respondent and requested a copy of
respondent’s notice of deficiency to petitioner for 1996.

At sonme point in June or July of 2002, respondent remail ed
to petitioner, and petitioner received, a copy of respondent’s
above notice of deficiency to petitioner for 1996.

On June 30, 2002, in response to respondent’s June 17, 2002,

second |l evy notice relating to petitioner’s 1996 unpai d above tax
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deficiency, petitioner requested a section 6330 hearing with
respondent’s Appeals Ofice.

Respondent’ s Appeals Ofice denied petitioner’s request as
untinely, but petitioner and respondent’s Appeals Ofice
nevert hel ess conducted what respondent treated as an equi val ent
heari ng wherein petitioner and respondent’s Appeal s officer
di scussed the issue as to the taxability of discharge of
i ndebt edness inconme relating to the 1996 forecl osure sal e of
petitioner’s honme and petitioner’s 1996 Federal incone tax
l[itability. At this hearing, respondent’s Appeals Ofice invited
petitioner to file her own 1996 individual Federal incone tax
return.

On Decenber 23, 2003, respondent nmailed to petitioner’s
current address an adverse decision letter relating to the above
hearing. In the letter, the Appeals Ofice sustained
respondent’ s proposed | evy and explained that petitioner had been
gi ven an opportunity during the equival ent hearing, and had been
requested, to submt to respondent’s Audit Reconsi deration
Program an i ndi vi dual Federal inconme tax return for 1996 (as well
as ot her overdue individual Federal income tax returns that
petitioner had not yet filed).

Petitioner did not file an action in this Court or in a
District Court with regard to respondent’s Decenber 23, 2003,

adverse decision letter, in which petitioner m ght have argued
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that the decision letter should be treated as a notice of
determ nation with respect to which judicial review of the
underlying tax deficiency m ght have been avail able.?

On Novenber 4, 2004, respondent filed a notice of Federal
tax lien (NFTL) relating to the $24,629 tax deficiency agai nst
petitioner for 1996 that respondent had assessed. On Novenber 5,
2004, respondent mailed to petitioner at petitioner’s current
address a section 6320 lien notice relating to the above NFTL, in
whi ch respondent indicated a Decenber 13, 2004, deadline for
recei pt frompetitioner of a section 6320 Appeals Ofice hearing
request.

In response to respondent’s Novenber 5, 2004, lien notice,
on Decenber 8, 2004, petitioner mailed to respondent by overni ght
mai |l a request for an Appeals Ofice hearing. On Decenber 9,
2004, respondent received petitioner’s above request.

From January to October 2005, in connection with

respondent’s Novenber 4, 2004, NFTL, respondent held an Appeal s

Arguably, if respondent’s Nov. 16, 1999, |evy notice was
not mailed to petitioner’s |ast known address, petitioner’s July
8, 2002, request for an Appeals Ofice hearing should have been
treated as tinely, and a regular sec. 6330 Appeals O fice hearing
shoul d have been held, not an equival ent hearing. See sec.
301.6330-1(i), Proced. & Adm n. Regs. (explaining when an
equi val ent hearing is to be held).

In Craig v. Conm ssioner, 119 T.C 252 (2002), we treated a
decision letter froman equival ent hearing, which should have
been treated as a regular sec. 6330 hearing, as a notice of
determ nation for purposes of allow ng our review of respondent’s
Appeal s Ofice determ nation.
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Ofice hearing with petitioner in which petitioner raised only
the issue as to the includability in her incone of alleged

di scharge of indebtedness incone.

On Septenber 13, 2005, petitioner untinely filed with
respondent her 1996 individual Federal inconme tax return show ng
a refund due to petitioner.

On Cct ober 21, 2005, respondent mailed to petitioner a
notice of determ nation sustaining respondent’s NFTL. In the
noti ce of determ nation, however, respondent’s Appeals Ofice
expl ai ned that respondent’s Audit Reconsideration Programis
willing to exam ne petitioner’s untinely filed 1996 i ndi vi dual
Federal inconme tax return and to nake appropriate adjustnents, if
any, to petitioner’s tax liability as previously determ ned by
respondent.

On Novenber 18, 2005, petitioner tinely filed the instant
action challenging only respondent’s notice of determ nation
sust ai ni ng respondent’s NFTL relating to the $24,629 1996 tax
deficiency respondent had assessed agai nst petitioner. In her
petition, petitioner raises only the issue as to the
includability in her incone for 1996 of discharge of indebtedness

incone relating to the foreclosure sale of her hone.
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Di scussi on

Mbtion To Disnmiss for Lack of Jurisdiction

Because we may proceed only if we have jurisdiction, Raynond

v. Comm ssioner, 119 T.C 191, 193 (2002), we first address

respondent’s notion to dismss for lack of jurisdiction.
Respondent’s notion to dism ss is based on all eged untineliness
of petitioner’s request for an Appeals Ofice hearing relating to
respondent’s Novenber 4, 2004, NFTL.

Cenerally, our jurisdiction to review respondent’s
collection activity under section 6320 is predicated upon
respondent’s issuance of a notice of determ nation, a taxpayer’s
tinmely filed petition, and our jurisdiction over the underlying

type of tax involved. Andre v. Conm ssioner, 127 T.C. 68, 70

(2006); lnv. Research Associates v. Conm ssioner, 126 T.C 183,

187, 191 (2006); Lunsford v. Comm ssioner, 117 T.C 159, 161

(2001); Ofiler v. Conm ssioner, 114 T.C 492, 497-498 (2000);

sec. 301.6320-1(f)(1), Proced. & Adm n. Regs.?

Respondent argues that petitioner on Decenber 8, 2004, nore
than 30 days after respondent’s Novenber 5 lien notice to
petitioner, untinely requested the section 6320 Appeals Ofice

hearing and that, due to petitioner’s untinely hearing request,

2After Cct. 16, 2006, determ nations nmade under secs. 6320
and 6330 are appeal able only to the Tax Court regardl ess of the
underlying type of tax involved. Pension Protection Act of 2006,
Pub. L. 109-280, sec. 855, 120 Stat. 1019.
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the hearing that was held with petitioner relating to
respondent’ s NFTL should be treated as an equi val ent hearing and
that the Court should now treat respondent’s Cctober 21, 2005,
notice of determ nation only as a nonrevi ewabl e decision letter
from an equi val ent heari ng.

Respondent’ s argunent confuses the period in which a
taxpayer may tinmely request an Appeals O fice hearing under
section 6320 wth the period in which a taxpayer may tinely
request an Appeals O fice hearing under section 6330. Both
periods are 30 days |long. However, the start dates for the two
30-day periods are different.

Under section 6320 relating to an NFTL, the 30-day period in
whi ch a taxpayer may tinely request an Appeals Ofice hearing
begins on the day after the 5th business day after the date on
which the NFTL was filed. Sec. 6320(a)(2) and (3)(B); sec.
301.6320-1(c)(1) and (2), QRA-C3, Proced. & Adm n. Regs.

Under section 6330 relating to a proposed |evy on a
t axpayer’s property, the 30-day period in which a taxpayer nmay
tinmely request an Appeals O fice hearing begins on the day after
the date of mailing by respondent of the proposed | evy notice.

Sec. 6330(a)(3)(B); Andre v. Conm ssioner, 127 T.C. at 71

Section 301.6320-1(c)(2), QRA-C3, Proced. & Adm n. Regs.,

explains the distinction in these 30-day periods as foll ows:
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Q C3. Wen nust a taxpayer request * * * [an
Appeals Ofice] hearing with respect to a * * * [lien
notice] issued under section 63207?

A-C3. A taxpayer nust submt a witten request
for * * * [an Appeals Ofice hearing under section
6320] wthin the 30-day period that commences the day
after the end of the five business day period follow ng
the filing of the NFTL. Any request filed during the
five business day period * * * wll be deened to be
filed on the first day of the 30-day period. The
period for submtting a witten request for * * * [an
Appeals Ofice] hearing with respect to a * * *

[ notice] issued under section 6320 is slightly
different fromthe period for submtting a witten
request for * * * [an Appeals Ofice] hearing * * *
under section 6330. For a * * * [notice] issued under
section 6330, the taxpayer nust submt a witten
request for [an Appeals Ofice] hearing within the 30-
day period commencing the day after the date of the
[levy notice]. [Enphasis added.]

Because respondent filed its NFTL on Novenber 4, 2004, and
because the 5th business day after Novenber 4, 2004, was
Novenber 12, 2004 (not taking into account Saturday, Novenber 6,
Sunday, Novenber 7, and Veteran’s Day Novenber 11, 2004), the 30-
day period for petitioner to request an Appeals O fice hearing
under section 6320 began the day after Novenber 12, 2004, and
ended on Monday, Decenber 13, 2004 (not taking into account
Sunday, Decenber 12, 2004). Accordingly, petitioner’s
Decenber 8, 2004, request for an Appeals Ofice hearing in
connection wth respondent’s Novenber 4, 2004, NFTL was tinely by
5 days.

Based on the above, we need not address the question as to

whet her respondent’s Appeals Ofice’'s adverse Cctober 21, 2005,
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notice of determnation relating to petitioner’s appeal of
respondent’ s NFTL woul d authorize our jurisdiction to review
respondent’ s adverse determ nation even if petitioner’s request
for an Appeals Ofice hearing were untinely.?

We deny respondent’s notion to dismss petitioner’s petition

relating to respondent’s Novenber 4, 2004, NFTL.

Mbtion for Sunmary Judgnent

When no material fact remains at issue, we may grant summary
judgnent for the party entitled to judgnent as a matter of |aw

Rul e 121(b); Fla. Country CGubs, Inc. v. Conm ssioner, 122 T.C.

73, 75-76 (2004), affd. on other grounds 404 F.3d 1291 (11th G
2005) .

I n deci di ng whet her respondent is entitled to judgnent as a
matter of law, we view factual inferences in the |ight nost

favorable to petitioner. Speltz v. Conm ssioner, 124 T.C 165

(2005), affd. on other grounds 454 F.3d 782 (8th Cr. 2006).
Cenerally, a taxpayer who received a valid notice of

deficiency for the year in issue or who otherwi se had a prior

opportunity to dispute the underlying tax liability may not, in a

subsequent section 6320 Appeals O fice hearing and in subsequent

5ln Kimv. Comm ssioner, T.C. Mnp. 2005-96, respondent’s
i nproper issuance of a notice of determ nation, instead of a
decision letter that should have been issued in connection with
an untinmely request for a sec. 6330 hearing, served as the basis
for our jurisdiction.
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related litigation in this Court, challenge the underlying tax

liability. Secs. 6320(c), 6330(c)(2)(B); Lewis v. Conm ssioner,

128 T.C. __, _ (2007) (slip op. at 24); Sego v. Conm ssi oner,

114 T.C. 604, 610-611 (2000); Goza v. Conmm ssioner, 114 T.C. 176,

182-183 (2000); sec. 301.6320-1(e)(1), Proced. & Adm n. Regs.

Thus, where a taxpayer has received a prior lien or |evy
noti ce under section 6320 or section 6330 which coul d have been
appeal ed to respondent’s Appeals Ofice, relating to the sane
year and the sane underlying tax liability as is involved in a
subsequent lien or levy notice, the taxpayer is treated with
regard to the subsequent lien or levy notice as al ready having
had a prior opportunity to dispute the underlying tax liability.
Sec. 301.6320-1(e)(3), RA-E2, ®A-E7, Proced. & Adm n. Regs.

Section 301.6320-1(e)(3), QRA-E2, Proced. & Adm n. Regs.,
expl ains as foll ows:

An opportunity to dispute a liability includes a prior

opportunity for a conference with Appeals that was

of fered either before or after the assessnent of the

liability.

After requesting and receiving a copy of respondent’s notice
of deficiency, at petitioner’s equivalent hearing with
respondent’s Appeals Ofice relating to respondent’s June 17,
2002, second levy notice, petitioner discussed and disputed with

respondent’s Appeals O fice her alleged discharge of indebtedness
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i nconme and her underlying 1996 individual Federal incone tax
liability.

Petitioner argues that she did not receive respondent’s
notice of deficiency in Decenber of 1998 and therefore that she
now shoul d be able to contest her 1996 underlyi ng Federal income
tax liability. Even if respondent inproperly nmailed the notice
of deficiency, and even if petitioner did not receive the notice
of deficiency when it originally was nmailed to her, when
petitioner participated in the Appeals Ofice equival ent hearing
relating to respondent’s June 17, 2002, second | evy notice,
petitioner did have an opportunity to, and in fact did, discuss
and dispute with respondent’s Appeals O fice her underlying tax
l[tability. Accordingly, petitioner may not now, in connection
Wi th respondent’s Novenber 4, 2004, NFTL, contest that underlying
tax liability.

Because petitioner raises no other argunents relating to the
NFTL, we shall grant summary judgnent in favor of respondent
relating to respondent’s Novenber 4, 2004, NFTL and respondent’s
Cct ober 21, 2005, notice of determ nation.

For the reasons stated, we shall deny respondent’s notion to
dism ss, and we shall grant respondent’s notion for sumrary
j udgnent .

An appropriate order wll

be entered.



